IN THE OFFICE OoF

sate of order

appeal No.
| Date of institution of appeal

> pame & Designation of the
Officer :

L]

3 Amﬂmer'lt Year(s)

4  MName of the appeliant

5 Permanent-Account Mumber

E".

L] Income assessed -

7 Tax/Penalty/ Fine/Interest

demanded

g Section under which the order
led against was made & date

of such order
g bate(s) of hearing

10 Present for the Appellant

11 Present for the Department

THE COMMISSIONER OF 1
13.11.2013
1TA NG, 43/ MING/CLTIAIMNG/05-10

NCOME-TAX(APP EALS), MYSURE

11 01,2010

gpi. Ramesha G,
Aest, Commissioner of Tncome-tax

circle-1(1), Mangalore

2007-08

The Karwar Urbaon Co-operative Bank Ltd

B k. Temple Road
Karwar

AAALTOLIZA

s 31‘1&2.9‘!4#-
pe 517,488/~

143(3) dated 24.12.2009

121113 4131113
sri. Ganapathi Hegde - C.A

Mene

page 1 of 3

B MR = 3 LN a3

AN ———




Assessment Year - 2007-08

The present appeal Is directed against the order w/s 143(3)
dated 24.12,2009 -passed by The ACIT, Circle-1(1), Mangalure for the AY
2007-08.

o

2. - Srl. Ganapathl Hegde - C.A - appearsd and he has been heard,
The submissions filed by the appellant have been considered.

3. - The various issues on which additions are made an assessment
order whith are contented in appeal are discussed as under:

3.1. - Mw: It is noticed by the AD that the

appellant pai my commission of Rs. 8,60,751/- and when asked about
TDS made if any, it is Bleaded before the AQ that the pigmy commission is

pald to the |:-'igrrFF,,r ccai!eEturs at E' 5% on t!m—ﬁ‘cﬁrt
order, 'der, plgmy agents are re treated at par with salarled employees and hence
TDS Provisions of sec 194 are not al:tranted The AQ asked for detalls of
plamy commission ‘and the judgment of Hon'ble High Court relied on,
which was not furnished. Hence the AOQ held that the pigmy commisslon Is
attracted by the provisions of sec 194H and since no TDS is made and the
same Is disallowable u/s. 40(a)(ia) . Accordingly, the AQ made an addition of
Rs. 8,60,751/-,

In appeal, it Is argued by the appellant that pigmy agents are
workmen and they are treated as salaried employees for the purpase of
TDS provisions as per the clarification given oy CBDT to the F'rgrru,r Agency
Association and Indian Banks Associations. Hence, provisions of Sec 194H
is not applicable to the appellant. The pigmy commission paid to the agents
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is less than taxable income and hence TDS is not made on the pigmy
commission paid. -

I have considered the issue and the arguments. In_ view of the
argument of the appellant, I am of the view that the pigmy commission s
not liable for TDS and accgrdlngl'-_.f direct the AD to delete the addition,

It is explained before the AO that the provisions for investment
depreclation fund of Rs. 77,409/- is basically .amortization of premium
amount paid on mandatory acquisition of government securities as per RBI
guldelines., The provision for standard assets of Rs. 75,000/- Is dong on
standard loans as per RBI rules governing the NPA concepts and both these
are charged in FE L accunt. ")

) I have carefully considered the facts of the case and the
submissions of the AR. The contention of the Iappe!lant is that the
amortization Is based on the face value and the book value. If the appeliant
purchases a security a X value while the face value Is Y the difference
between X & Y Is amortized for the remalining perlod till maturity. The face
value as well as the purchase price are already crystallized and hence the
difference between the both are also crystallized, either lass or profit. The
same Is taken to the profit & loss account, Hence, I direct the AD to aflow
amortization. Even provisions for nonperforming assets Is to be allowed u/s
36(1)(v1) / 36(1)(viia). Hence, AQ is directed to allow the same,
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23 Disall f of Rs 2,00.000/- : Before
the AQ it was contended by the appellant that it is an allowable expenditure

_ and was calculated according to Gratuity Act. It is observed by the AD that

the same Is allowable only, if contribution is made to approved gratuity fund.

“The appellant failed to produce detail of approval, Hence the AO made the -

addition. Relying on varlous case laws, that it is for the appellant to prove
the claim of any expenditure, the AQ made the addition.

In appeal; the appeliant EH"QL-.I.EEI that the contribution is made
towards'approved gratuity fund created by him for exclusive benefit of their
employdes under an irrevocable trust. However, even in appeal the
appellant could not produce proof that the contribution Is made to approved
gratulty fund. Hence, the addition Is confirmed.

3.4 Addition 'of Rs. ,!til 2,000 towards as staff gratuity:

As seen from the order, AQ asked the appellant to furnish the
d_gtalrs of the same along with subStantiation for allowabllity of the
expenditure. It Is explained to the AO that it Is ‘staff bonus payable’
Huﬁeuen the appellant did not file detalls of payments and date of payments
of the. bonus. If the expenditure is bonus, then, provisions of section
36(1)(i1) and 43B are applicable. In the absence of supporting details AQ
made the additions.

In appeal, It Is argued by the appellant that they are following
mercantile system of accounting. As per provisions of sec 36¢1)(i1) and 438,
if the payment Is made after the end of relevant previous year (l.e, the year
in which the liability Is Incurred) but on or before the due of submission of
Income for that year and the proof of deposit Is submitted along with the
return of Income then the payment is deductible on accrual basls in the
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relevant previous year (l.e. the year In which the labllity Is incurred). In the
case of the appenant the bonus is credited to the employers account.
Hr.:-wever as admitted by the appellant himself, the appellant should have
paid the amount on or before the due date of submissions _of returns and
pruuf of deposits should be enclosed along with the return which is not
done. When this was pointed out, the appellant pleaded that he should be
ail!c:rwed the expenditure cn payment hast in next year which is anyway the
scheme of the Act. Hence for the current year, this éxpenditure needs to be
disallowed and deserves to be considered next year on payment basls,
Accordingly the addition is confirmed.

4, In effect, the appeal Is partly allowed.
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